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Abstract

Dominated since its eatly beginning by the Member States, the Common Foreign and
Security policy (CFSP) has long been criticized for its lack of democratic legitimacy. The
entering into force of the Lisbon Treaty enhanced the European Parliament’s role in that
field and although it cannot act as a full legislator, it nonetheless acquired new powers for
acting internationally. One of the most important achievements regards the EP’s role in the
conclusion of international agreements. The new Art. 218, para. 6 TFEU finally provides
for the EP’s mandatory approval before the conclusion of all EU international agreements
for which the internal co-decision procedure is required.

The international role of EP is thus gradually accepted in the academic literature.

In this line, the aim of the paper is to provide empirical evidence and to identify the
most significant aspects that have emerged in parliamentary practice. The paper focuses on
the SWIFT affair and, by looking at the novelties introduced by the Lisbon Treaty,
investigates the EP’s international role and the extent to which the new powers impact on

both the internal inter-institutional balance and EU external relations.
Key-words

European Parliament, institutional balance of power, European Union, international

relations, SWIFT affair, data protection, human rights, counterterrorism cooperation, USA
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Introduction

Set up as an unelected institution, the European Parliament (EP) has always fought a
battle to extend its powers over those areas with limited legislative capacity. Hence, by
using non-legislative means of contestation for interfering with the decision-making
process, it has been able not only to extend its area of influence, but the informal practices

have even found their realisation in the formal recognition by the Treaties (Crum 2000).

From this perspective, identified as a constant in the FEuropean institutional
architecture (Fasone Lupo 2012), the gradual and increasing parliamentarisation of the
European Union (Maurer et al. 2005; Costa 2009) fits particularly well with the field of
foreign affairs.

The EP, in spite of having few formal powers, has always attempted to play an active
role in the formulation of EU foreign and external policies (Piening 1997; Maurer et al.
2005) and, by extensively using “the inter-institutional agreements and its budgetary
powers” (Jacqué 2004: 388), mostly managed to influence the Council’s decisions.

The Lisbon Treaty has further expanded the parliamentarisation of the European
Union and formally recognised the EP’s enhanced role. Even in the field of foreign affairs,
although it cannot act as a full legislator, it nonetheless acquired new oversight functions
on the international ground. One of the most important achievements regards the EP’s
role in the conclusion of international agreements. The new Art. 218, para. 6 TFEU finally
provides for the EP’s mandatory approval before the conclusion of all EU international
agreements for which the internal co-decision procedure is required. Although exceptions
still persist in the area of CEFSP, the EP can thus exercise a veto over the conclusion of the

abovementioned international agreements.

Having set the background, the purpose of this paper is to investigate which changes
have been brought about by the Lisbon Treaty. Specifically, it scrutinizes the empowered
EP capacity to act internationally and, it examines the potential impact of the new

functions on the internal institutional balance of power and on the EU external relations.
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Following these premises, the paper investigates, on both legal and political grounds,
the case of the SWIFT affair (EU-US agreement on the sharing of financial data). The
choice of the case is related to two main reasons. First, the SWIFT affair represents the
first case that sees the EP directly and formally involved in the international affairs.
Second, the affair illustrates particularly well the passage from the pre- to the post-Lisbon
era.

Moreover, the SWIFT affair deals with highly salient issues and it is worth noting from
the outset that the EP has always been active in the area of human rights and data
protection within Europe (Servent and Mackenzie 2011). In this line, the paper — set in a
historical perspective — provides evidences that the reaction of the EP in the SWIFT affair

was coherent with its past attitude with regard to that issue.

The paper is structured as follow. At the outset, in the first section a brief overview
over the concept of institutional balance is provided. In the second section, the paper sets
out the background to the Lisbon Treaty provisions, mainly with regard to international
agreements. In the third section, the paper underlines the role of the EP in areas dealing
with data protection. In the fourth section, the paper examines the implementation of the
Lisbon provisions and specifically investigates the SWIFT affair. Finally, the last section
explores the impact of the entering into force of the Lisbon Treaty as regards the internal

inter-institutional balance as well as EU external relations.

1. The Institutional balance of power

Before entering into the core of the paper, this section introduces the concept of
institutional balance, which can be deemed as the quintessential concept of the EU
framework.

The concept involves two different lectures of the inter-institutional relations among
EU institutions: the fist legal, the second political.

Speaking in legal terms, the concept of institutional balance is conceived as the
constitutional principle according to which the EU institutions and the Member States
have to act within the limits of their respective spheres of competence as provided for by

the Treaty. The concept was introduced by the Court of Justice of the European Union
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(CJEU) in the famous Meroni case in 1958 and the concept has been used by the Court itself
as an alternative to the principle of the separation of powers (Jacqué 2004: 384). In this
line, based on the principle of conferral, as stated in Art. 13(2) TEU, the concept is
essentially conceived of in a static way, aimed at protecting the legal prerogatives and
safeguarding the interests of institutions and the rights of individuals.

Speaking in political terms, the concept is understood as the relative power position of
European institutions. In this sense, and contrary to the legal approach, from a political
point of view the concept has always had a positive and dynamic application, which refers
not only to the distribution of competences and the changes brought about by the recent
Treaty reforms but, rather, scrutinises the institutional behaviour of as well as the power
relationship between the institutions.

According to the political approach, the balance has thus significantly evolved over
time not only because of the Treaty reforms but also through the practical exercise of

powers and procedures defined in the Treaties.

In 1988 the Court, reconciling for once the legal to the political approach,
acknowledged for the first time the dynamic application of the concept. In this case, the
Court — recognizing the active right of the EP to bring an action of annulment in defence

of its own prerogatives — stated:

“Those prerogatives are one of the elements of the institutional balance created by the
Treaties set up a system for distributing powers among the different Community
institutions, assigning to each institution its own role in the institutional structure of the
Community and the accomplishment of the tasks entrusted to the Community.
Observance of the institutional balance means that each of the institutions must exercise its
powers with due regard for the powers of the other institutions. It also requires that it

should be possible to penalize any breach of that rule which may occur.”

Having in mind this statement, it is undeniable that both the legal and political
concepts become fundamental for understanding the European institutional balance.
Because, despite the lack of a unique definition of what exactly that balance is, it is

nonetheless clear that for any inter-institutional quarrel the institutions involved have
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always used their own capacity and all the means available to them in order to change the
institutional balance to their own advantage. Changes which are fostered either through
legal means within the formal rules of the Treaty or through more informal mechanisms
outside Treaty procedures. On the same point, Prof. Craig summed up the two
understandings and confirmed that the concept of institutional balance “presumes by its
very nature a normative and political judgment as to which institutions should be able to
partake of legislative and executive power, and it presumes also a view as to what

constitutes the appropriate balance between them” (Craig 2011: 42).

Following this premise and applying the concept to the role played by the EP over
time, studies have shown that, in legal terms, the “EP power over political outcomes has
increased dramatically with the successive Treaty reforms” (Hix 1999) and, in political
terms, also “confirm[ed] that the EP’s legislative impact has increased [and] that the EP has
used its power of scrutiny, investiture and censure to influence the executive actions of the
Commission” (Hix 1999).

This process has been more evident on issues subject to the so-called
intergovernmental method. In most of the cases, the EP has successfully sought to extend
its own power of consultation. One example is the 1983 “Solemn Declaration on
European Union”, where the Council, without any formal provisions in the Treaties,
accepted to answer all parliamentary questions. Moreover, the EP has extensively used “the
inter-institutional agreements to develop its power [...] and it made full use of its budgetary
powers in order to influence the legislative action of the Community” (Jacqué 2004: 388).
This is also what happened in foreign affairs, where the EP lengthily recurred to its power
to oversee the expenditure of the Common Foreign and Security Policy (CESP) in order to
influence the Council’s decisions in that field (Keukeleire and Macnaughtan 2008: 120;
Thym 2008: 223)". A power today further reinforced by the post-Lisbon provisions which
extend the EP’s oversight functions over the Union’s non-compulsory expenditure (Art.

314 TFEU).

The constant attempt of the EP “to extend its powers, using the means of pressures it
had on other institutions”(Jacqué 2004: 284) clearly rests on its own vision of its role inside

the institutional architecture. The EP never considered itself as part of a “finished
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institutional system” but as of one “requiring evolution or even transformation into
something different, based on more parliamentary principles” (Corbett ez al. 2003: 294);
thus it had to “fight hard to take its place in the system of decision making” (Krauss 2000:
218).

Obviously, all of this has had a profound impact on the European institutional balance
of power and the Lisbon Treaty represents the legal recognition of the increasing EP
involvement in EU foreign affairs, which has relevant consequences for the entire

European constitutional settlement (Koutrakos 2011).

2. The Lisbon Treaty and International Agreements

The constant dialectic over the dynamic and static concept of institutional balance finds
in the momentum of Treaty revisions a potential de facto equilibrium, where the debate over
the legal framework combines with an in-depth analysis of the evolving practice.

The constant attempt of the EP to extend its powers over the other institutions reflects
what has been identified in the literature as a constant in the evolution of the European
institutional architecture: the progressive formal extension of the EP’s powers (Fasone and
Lupo 2012: 329).

In this way, the Lisbon Treaty abolishes the pillar structure and expands the co-
decision procedure — today simply labelled the ordinary legislative procedure — over forty
new legislative areas over which the EP and the Council act as a “bicameral legislative
authority” (Corbett ez al. 2007: 215).

The EP’s powers are thus extended into areas previously reserved for
intergovernmental methods and, as far as foreign affairs are concerned, one of the main
novelties brought about by the Lisbon Treaty regards the new provisions on the conclusion

of international agreements.

The former Art. 300 TEC has been replaced by the new provisions established in Art.
218, para. 6 TFEU which enlarge the EP’s competences from a simple consultative role to
the recognition of a real veto power over the conclusion of international agreements.

Thus, with the exception of CFSP, the new setting has established “a sort of

‘parallelism’ between the internal and external competences” (Fasone and Longo 2012: 6;

@ ®®E)| Except where otherwise noted content on this site is licensed under a Creative Commons 2.5 Italy License E -103

BV MG _ND




00000000000000
CENTRO STUDI SUL FEDERALISMO 000000000000000000

PERSPECTIVES ON FEDERALISM f}a'c'o‘::::om:::
'{_00000011“::2 9

see also Thym 2008). In this perspective, the EP has to consent to all international
agreements negotiated on matters which internally are subject to the ordinary legislative
procedure or where the consent of the EP is needed.

This reform has undeniably increased the role of the EP in the international arena; all
the more so if one scrutinizes the practice of the consent procedure in the EU framework.
Apparently because of only a minor impact with respect to the ordinary legislative
procedure, it should instead be wondered how much the consent procedure differs from it
(Chamlers e. /2010: 112).

In fact, the procedure “grants Parliament an infinite power of delay and an absolute
power of rejection” (Westlake 1994: 96), which obliges the other institutions to collaborate
with it and take into account the EP’s position.

Of the same opinion, in 1988 the CJEU, referring to the consent procedure, used the
term Soint decision’ that, translated into French, corresponds to “co-decision” (Passos
2011: 50). In this way, as already argued by legal scholars, the use of the word ‘consent’
should in reality be understood as a ‘co-decision’ procedure because one institution cannot

adopt an act without the consent of the other (Isaac 1999: 70).

Extending this interpretation to international agreements, a direct involvement of the
EP from the outset of negotiations should be expected. And in fact, the EP already and
extensively used this power" (Corbett e# a/. 2011: 253; Zanon 2005), which endorses the
thesis that it “must not merely passively take note of the actions of the other institutions,
but it may also bring some influence to bear on the Commission and the Council, in order
to facilitate its consent on the final text” (Passos 2011: 53).

Today, with the entering into force of the Lisbon Treaty, this interpretation is further
supported by the provision laid down in paragraph 10 of Article 218 TFEU, stating that
“the EP shall be immediately and fully informed at all stages of the procedure”. This to
some extent reflects the already mentioned 1983 Solemn Declaration on European Union,
where the Council had already agreed to keep the European Parliament informed about
negotiations with third countries.

The EP thus has new powers for making its voice heard and it is the duty of the other
institutions to take that into account and to respect the obligation to inform the

Parliament. In this line, listening to the Parliament becomes fundamental not only in the

@ ®®E)| Except where otherwise noted content on this site is licensed under a Creative Commons 2.5 Italy License E -104

BV MG _ND




00000000008 0000
CENTRO STUDI SUL FEDERALISMO 000000000000000000

PERSPECTIVES ON FEDERALISM 5550000006 o o
700000000 .. .. ! ®

name of loyal cooperation, but rather it forms the core of EU credibility on the
international ground. Because, if not respected, the Parliament can use the threat of

suspending or refusing to give its assent in order to influence negotiations.

In the next section, the paper gives an overview of the EP’s role in the field of data
protection. The section is relevant for two reasons. Firstly, it represents a highly salient
issue and the EP has always been concerned with assuring its citizens an adequate level of
protection; therefore, in a historical perspective, it will be easier to understand the EP’s
attitude in the SWIFT affair. Secondly, in terms of institutional balance and EU external
relations, the section outlines how the EP has always tried to make its voice heard on the

international ground, also when no formal powers were in place.

3. Data Protection

In the field of data protection, the EP has always been concerned in assuring its
citizens an adequate level of protection. In fact, contrary to the passive Council and
Commission attitude, since the 1970s the EP has been attentive to that issue (de Hert et al.
2008; de Hert and de Shutter, 2008) and, in 1974 already, called for a directive on data
processing and freedom.

Two years later, the EP adopted a resolution which, on the one side, invited the
Commission to take eatly action for collecting data “as a basis for the preparation of a
Community legislative proposal” and, on the other side, requested its Committee on Legal
Affairs to define a catalogue of actions to be taken in order to safeguard “the rights of the
individual in the face of developing technical progress in the field of automatic data-
processing”"".

In the 1979, the EP adopted a new resolution which called ‘once again’ upon the
Commission to take its recommendations into account and to “prepare a proposal for a
Directive on the harmonization of legislation on data protection to provide citizens of the

Community with the maximum protection”".

Despite the EP’s resolutions, the Commission and the Council remained inactive until

the 1990s. Finally, in 1995 — strongly supported by the EP — the first European regulation
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on data protection for community matters was approved and a high level of protection of
the privacy of personal data was successfully established"' (Pearce and Platten 1998;
Fromholz 2000). However, the Data Protection Directive — further complemented by
Regulation 45/2001"" — was not extended to the third pillar; and although the EP stressed
the need “for an all-embracing framework that would also cover the third-pillar measures”
(Servent and Mackenzie 2011: 393), the two separate legal regimes persisted and the EP
continued to be largely excluded from the decision making process in the public security
framework. Moreover, even after the coming into force of the Lisbon Treaty and the
subsequent disappearance of the pillar structure, exceptions still persist in the field of

Common Foreign and Security Policy (CFSP), which now has its own data protection

provisions under Art. 39 TEU (O’Neill 2010).

Despite all of this, the EP’s requests''"" did not remain unheard. On January 2012, the
Commission finally published two legislative proposals™, which also include a directive on
the processing of personal data in the field of police and judicial co-operation in criminal
matters. The aim is “to build a stronger a more coherent data protection framework in the
EU™™ which could solve the existing legal fragmentation. These proposals are currently
scrutinized by the Parliamentary Committee on Civil Liberties, Justice and Home Affairs
(LIBE Committee) and some of the parliamentary amendments aim at broadening the
concept of personal data and strengthening the consent requirements for its processing.
Moreover, in order to assure a higher citizens’ protection with regard to third countries, the

EP stresses the need to take a strict approach regarding data transfer.

On this point, the EP’s position has always been clear. After the tragic event of 11
September 2001 and the enhanced EU-US counter-terrorism cooperation, the EP adopted
several resolutions against the extended practice of data-sharing with the US.

Moreover, the lack of any clear idea of what should be the right balance between the
adequate level of data protection and public security made this “grey area” a place of
disagreement between the Council and the Parliament, with the latter continuously trying
to extend its own authority over the issue and “to develop strategies of contestation that
did not involve legislative influence” (Ripoll Servent and Mackenzie 2011: 39).

The EP thus became “one of the major actors in the transatlantic debate over the data

@ ®®E)| Except where otherwise noted content on this site is licensed under a Creative Commons 2.5 Italy License E -106

BV MG _ND




00000000000000
CENTRO STUDI SUL FEDERALISMO 000000000000000000

PERSPECTIVES ON FEDERALISM f}a'c'o‘::::om:::
'{_00000011“::2 9

protection” (Pawlak 2009: 39) and the international and European ideological conflict over
ata protection turned out to be strictly intertwined with “a more down-to-earth debate
data protection turned out to be strictly intertwined with d t th debat

about the institutional power” (Pawlak 2009: 38).

One of the first important cases where the EP tried to make its voice heard on the
international ground was in the Passenger Name Records case (PNR) on the transfer of
passenger’s personal data to the US™. At that time, the EP had no power to influence the
content of the agreement but — as established by art. 300 TEC — only the right to be
consulted.

For this reason, the only way for contesting the agreement was to make use of other
means of contestation. As such, the EP — considering the level of data protection
insufficient — decided to start proceedings before the CJEU. However, the EP did not
dispute the fact of not having been consulted, but instead focused on the legal bases of the
agreement. The EP claimed the application of the 1995 European Data Directive to the
agreement, which would have implied the extension of the co-decision procedure to that
issue and thus its full involvement in and authority over the agreement.

In May 2006, the CJEU annulled the agreement, however not based on the reasons
claimed by the EP. Specifically, the Court concluded that the transfer of data for public
security reasons does not benefit from the protection of the 1995 Data Protection
Directive but instead falls under the legal framework of the third pillar.

Although a victory in terms of obtaining the annulment of the EU-US agreement, the
EP nonetheless had lost all competences over any subsequent agreement on the issue and,
obviously, was not the outcome that the Parliament had been aiming for. However, the
EP’s contestation did not remain unheard. On the opening up of the negotiations for a
new PNR agreement, the EP was involved in the process and, for the first time in history,
on 14 May 2007 the Homeland Security Secretary Chertoff held a speech before the EP

Civil Liberties committee™".

Thus, the EP had made its voice heard on the international ground and — despite
lacking formal powers — was able to interfere with the decision making process. Moreover,
by entering into opposition with both the Council and the Commission, as well as with the

US, it coherently tried to guarantee an adequate level of data protection.
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The next section stresses this point through an analysis of the SWIFT affair. As already
underlined, the affair illustrates particularly well the passage from the pre- to the post-Lisbon
era, thereby giving evidence as to how “significantly the Lisbon Treaty has changed the

internal balance of power between the EU institutions” (Monar 2010: 145).

4. The SWIFT Saga

Set up in Belgium in 1973, the Society for Worldwide Interbank Financial
Telecommunication (SWIFT) was created by the collaboration of 239 banks from fifteen
different countries. The aim was to establish “a shared worldwide data processing and
communications link and a common language for financial transaction”™". Today, the
cooperative is responsible for more than 80 per cent of the world’s financial messages
(Servent and MacKenzie 2011; Kaunert e a/. 2012), which includes personal data, “ranging
from the names of the payer and payee to, in some cases, communications in text form

that can accompany transaction” (Fuster ez 2/ 2008: 192).

After the terrorist attacks of 11 September 2001, the United States made “tracking
terrorist financing a top priority” (Connorton 2007: 283) and the SWIFT cooperative
became the centre of the US Security Plan. The US Department of Treasury launched the
Terrorist Finance Tracking Program (TFTP) and started to issue administrative
subpoenas™" to SWIFT.

At that time, SWIFT had two operations centres, one in Belgium and the other in
Virginia and was thus — being under double jurisdiction — obliged to cooperate with the US
authorities, while violating the more stringent Belgian and EU privacy law which expressly
forbade the transfer of personal data to nations that do not ensure an adequate level of

protection™", such as the United States (Connorton 2007; VanWasshnova 2007-2008).

Kept in the dark, the existence of the TFTP system came to be known on the side of
the European institutions and the Belgian authorities only in late 2006. On 23 June that
year, the New York Times, Los Angeles Times and The Wall Street Journal all disclosed the secret

programme which immediately caused a strong reaction in the EU. Both data protection
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authorities and EU institutions were deeply concerned about the potential threats caused
by the TFTP program to privacy and data protection.

The issue, already one of the most contentious in transatlantic relations, lay also one in
of the EP’s most sensitive areas. The EP — already strongly disappointed by the just
concluded CJEU decision on the PNR agreement — was among the first to denounce the
system. Moreover, the fact of having just been relieved of competence further increased

the EP’s concerns about data protection and fostered its strong reaction to the issue.

Lacking formal legislative powers, the EP “worked hard to claim competence over the
issue and to shape the political discussions and decisions” (de Goede 2012: 218). Relying
on the strength of public opinion and non-governmental organisations, it tried to influence
the Council and the Commission’s position through the organization of parliamentary
hearings and the mobilisation of the media.

In this line, on 6 July 2006 the EP adopted a resolution expressing “its serious concern
at the fact that a climate of deteriorating respect for privacy and data protection [was] being
created” V',

In October, after the report issued by the Belgian Privacy Commission had concluded
that SWIFT violated Belgian Data Protection Law™"", the EP organised a public hearing.
This gave a chance to Francis Vanbever — financial director of SWIFT — to present the
company’s position and investigated about the FEuropean Central Bank’s (ECB)
involvement in the SWIFT affair™"".

On the same opinion, in November 2000, the ‘Article 29 Working Party”™™ condemned
the affair and concluded that the system violated “the fundamental European principles as
regards data protection and [was| not in accordance with Belgian and European law”**.

Finally, in 2007 the EP adopted a new resolution, which stressed the existence of “a
situation of legal uncertainty with regard to the necessary data protection guarantees for
data sharing and transfer between the EU and the US for the purpose of ensuring public
security and, in particular, preventing and fighting terrorism”**". In this line, it called again

for the conclusion of an international agreement on the matter and stressed the need for

parliamentary involvement.
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In all its resolutions, the EP explicitly demanded the respect for data protection and
although its impact on the case was rather limited, the joint dissent coming from both the
EP and other EU authorities forced the reaching of an EU-US compromise regarding the
SWIFT Program. Agreed on 27 July 2007, the compromise assured that the data obtained

through the SWIFT Program would be used exclusively for counter-terrorism purposes™ .

4.1. The SWIFT interim agreement and the entering into force of the Lisbon Treaty

This compromise was, however, merely a temporary solution and although the EP had
always been calling for the conclusion of an EU-US agreement with its full involvement in
the negotiations, it was not before the end of 2009 that the US sought to conclude an
agreement with the EU on the transfer of financial messaging data. The need for an
agreement arose after SWIFT had announced to change its operational architecture and to
move its mirror from the US to Switzerland, which would have implied complete EU
jurisdiction over the society.

Again, the role of the EP was very limited, as it was not even consulted and again the
EP received notice of the actual negotiations only because revealed so by the press in July
20009.

Immediately, on 20 July 2009, Ms Sophie in ‘t Veld, member of the EP and Vice-Chair
of the LIBE Committee, requested access to the opinion of the Council’s Legal service
concerning the ‘recommendation from the Commission to the Council to authorise the
opening of negotiations™ "

On 17 September 2009, a few days after the Council’s refusal to give access to the

XXV
document

, the EP passed a new resolution where it denounced that neither the
negotiating directives nor the opinion of the Council’s Legal Service on the choice of the
legal basis were publicly available. Moreover, stressing ‘the need to strike the right balance
between security measures and the protection of civil liberties and fundamental rights’, the
EP listed a series of requirements that the agreement should “as a very minimum ensure

[...| the utmost respect for privacy and data protection” **".

However, despite the EP’s resolution, “the negotiators did not appear to pay much

attention to the opinion of the European Parliament” (Kaunert ef /. 2012: 488).
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With regard to the access to the document, on 28 September Ms Sophie in t'Veld sent
a confirmatory application, asking the Council to reconsider its position. However, on 23
October 2009, the Council authorised only a partial access.

With regard to the content of the agreement, because of its limited powers, only few of
the EP’s requests were taken into account.

The reaction of the EP was therefore not surprising: on 30 November 2009 — the day
before the entry into force of the Lisbon Treaty — the Council authorised the Presidency to
sign the interim agreement. The “decision sparked the fury of the EP” (Ripoll Servent and
MacKenzie 2011: 395) and the attempts by the Commission and the Council to contain the

opposition in the EP by stressing the zuterim nature of the agreement had no effect.

On 25 January 2010, just a few days before its provisional entering into force, the
SWIFT znterim agreement was formally forwarded to the EP.

Thus, with only a limited timeframe to come up with a report, the LIBE Committee —
on the basis of its new (post-Lisbon) parliamentary prerogatives — recommended the
rejection of the agreement. In its report, the committee outlined the importance of
transatlantic cooperation for counter-terrorism purposes, but also stated the need to
respect “the European legal requirements for fair proportionate and lawful processing of
personal information”**"!. Moreover, focusing on inter-institutional relations, it strongly
criticised the failure to give the Parliament full information, including the opinion of the
Council Legal Service, and claimed a breach of the principle of sincere cooperation

between institutions as set out in Article 13(2) TEU.

Alarmed by the risk of rejection, both EU and US authorities “launched an
unprecedented lobbying effort” (Monar 2010: 145). However, all of this in vain as even the
last attempt made by the Council with its Declaration issued the day before the
parliamentary vote was ineffective™"",

In this Declaration, the Council tried to assure the Parliament of the interim natute of
the agreement and called upon the Commission to adopt draft negotiation guidelines for a

longer term agreement that would be negotiated under the new Lisbon provisions where

the EP would then be fully involved. Moreover, the Council recognized the need of the EP
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to have easier access to classified information and committed itself to negotiate an inter-

institutional agreement on that issue.

Despite all this the EP, already feeling deprived of its new powers, on 11 February
2010 made full of use of them. Approving the resolution rejecting the agreement, it

immediately proved how considerably the Lisbon Treaty had enhanced the EP’s role.

4.2. The long-term SWIFT Agreement

The parliamentary refusal of the EU-US interim agreement fiercely showed the
novelties introduced by the Lisbon Treaty.

The empowerment of the EP in foreign affairs implies that — as established in Art. 218
TFEU — the Commission and the Council have to take into account the parliamentary
position in all international agreements. Moreover, through the rejection of the SWIFT
agreement, the EP made clear that its involvement should be assured as early as in the

opening negotiation phase.

This is actually what then happened in the negotiations of the long-term SWIFT
agreement between the EU and the US. Since the opening phase, both European and US
authorities made sure to consult and involve the EP in the process. On 24 March 2010, a
new draft mandate was issued by the Commission and agreed upon by the Council on 11
May. This draft was then sent to the EP who, 5 May 2010, adopted a resolution on the
Commission’s draft negotiating mandate. The EP “welcome[d] the new spirit of
cooperation demonstrated by the Commission and the Council and their willingness to
engage with Parliament, taking into account their Treaty obligation to keep Patrliament
immediately and fully informed at all stages of the procedure™"'™,

On the US side, several MEPs were invited to Washington. Moreover, on 6 May US
Vice-President Joseph Biden held a speech before the plenary and, by making reference to
the SWIFT agreement, underlined the need to work together for overcoming all
parliamentary concerns on the issue™ .

In this line, the new agreement was revisited taking into account most of the EP’s

requests and finally approved by the Patliament on 8 July 2010™**.
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5. Assessing the new EP role

In the SWIFT case, the EP has showed fiercely how the consent procedure should
actually be conceived: not just as a limited power to pronounce itself on the final proposal,
but rather as a power to bring influence to bear also over the content of the agreement
itself. In other words, as “the power to indicate to what it would say ‘yes”™ (Nugent 20006:
413" Moreover, in order to guarantee the stability of international relations, the consent
procedure should thus be considered as a continuous dialogue between the European

institutions, with the Council and the Commission taking into account the EP’s position.

This interpretation of the procedure was already made clear in the EP internal Rules of
procedures. Since 2004, the EP has always claimed full involvement in the procedure and,
in Rule 83, called for its own right to (a) suspend the opening negotiations, (b) be kept
“regularly and thoroughly” informed of the progress in the negotiations, and to (c) “to
adopt recommendations and require that these be taken into account before the conclusion
of the international agreement under consideration’” ",

Obviously, this was the interpretation made by the EP and its Rules of Procedure are
not binding upon other institutions. Nonetheless, this proves once again its distinctive

ability to exploit the loopholes left by formal legal provisions and its capacity to use all the

means available in order to change the institutional balance to its own advantage.

During the SWIFT case, the different positions with regard to how the EP should be
involved into the procedure emerged and it became one of the main issues of dispute.
Contrary to the narrow interpretation made by the Council, the Legal services of the EP
stressed this point and argued precisely that “the ra#io legis of the duty to inform is not to
allow the Parliament passively to take note of the actions of the other institutions, but to
afford it the opportunity of bringing some influence to bear on the Commission and the
Council as regards the content of the agreement, in order to facilitate its consent on the
final text”**,

Finally, with the entering into force of the Lisbon Treaty, the political interpretation of

the consent procedure, as fostered by the EP, was formally recognized in the Treaty. The

full involvement of the EP since the opening negotiation phase is today supported by the
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provision laid down in paragraph 10 of Article 218 TFEU, which states that “the EP shall
be immediately and fully informed at all stages of the procedure”. Moreover, focusing on
the precise wording of Article 218 TFEU paragraph 10, the duty to inform Parliament
means that it must be promptly and completely informed, which implies the possibility to

have access to all the relevant information and documents concerning a given issue.

The Lisbon Treaty thus represents the legal recognition of the new institutional balance
of power; in the SWIFT affair, the constant dialogue between its political and legal concept
emerged.

At the crossroads between the pre- and post-Lisbon settlement, the Council tried to
exclude the EP from the negotiation of the agreement and, on 8 September 2009, when the
Council refused to give complete access to its documents, thus instigated the reaction of
the EP over the issue.

Against the Council’s decision, the EP — in all its resolutions — strongly criticised the
failure to give Parliament full information about the agreement and argued for a breach of
the principle of sincere cooperation between institutions set out in Article 13(2) TEU. The
question was the brought before the CJEU by Ms Sophie in ‘t Veld.

However, it was not before the entering into force of the Lisbon Treaty that the
Council, alarmed by the new powers conferred by it to the EP and by the risk of rejection,
sought to use this as a means of leverage. The Council committed itself to negotiate an
inter-institutional agreement to assure easier access to classified information. Despite this
promise, the EP made full of use of the new powers and, by rejecting the agreement,
immediately proved how considerably the Lisbon Treaty had enhanced its own role.

In this saga, on 16 November 2010 the Council finally submitted a proposal for an
inter-institutional agreement. However, it took almost two years before both the CJEU’s
decision and the inter-institutional agreement found their way ahead.

With regard to the Court’s decision, on 4 May 2012 the CJEU finally declared a partial
annulment of the Council’s decision. On the basis of Art. 4(2) of Regulation No.
1049/2001, the CJEU declared that the Council had failed to establish the existence of an
overriding public interest, such as the protection of personal data, which would have
justified a fuller disclosure of the document. However, the CJEU only partly extended

access to the undisclosed parts of the document to the EP. Specifically, those parts that
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were not “related to the specific content of the agreement envisaged or the negotiating
directives which could reveal the strategic objectives pursed by the European Union in the
negotiations” were excluded ™",

The new inter-institutional agreement was established on 13 September 2012 and to
some extent assures the proper application of Art. 218(10). However, the agreement only
covers classified information which is not related to common foreign security policy, as
this latter continues to be regulated by the inter-institutional agreement of 20 November

2002 until other provisions are settled.

6. Assessing the impact on the internal institutional balance of power
and on the EU external relations

The growing importance of the EP in foreign affairs has thus increasingly been
recognised. However, this has profound implications on (1) the internal institutional
balance of power as well as on (2) EU external relations.

In terms of institutional balance, during the SWIFT affair the relationship between the
political and legal concept became evident. The EP, despite having few formal powers, has
always attempted to play an active role in the formulation of EU foreign and external
policy (Piening 1997) and, by extensively using alternative means of contestation and
through the support of civil society, managed not only to influence the Council’s decisions,
but also to see its increased power of influence over the other institutions legally
recognized. Today, the Lisbon Treaty represents the legal recognition of the EP’s new
prerogatives. Hence, the EP now has formal powers for making its voice heard and it is a
duty for the other institutions to take it into account and respect the obligation to inform
the Parliament. In this line, listening to the Parliament becomes fundamental not only in
the name of loyal cooperation, but rather forms the core of EU credibility on the
international ground. Because, if not respected, the Patliament can use the threat of
suspending or refusing its assent to influence negotiations

In terms of EU external relations, it is worth citing President Obama’s National
Strategy for Counterterrorism. In June 2011, the President declared that in addition to
working with European allies bilaterally, “the United States [would have continued] to

partner with the European Parliament and European Union to maintain and advance CT
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efforts that provide mutual security and protection to citizens of all nations while also
upholding individual rights” (in Archick 2013). Examining the precise wording of this
statement, the direct mention to the EP, as distinct from the European Union, immediately
reveals the autonomous role attributed to the EP. However, it also entails both a positive
and a negative assessment on how the US perceive the EP. On the one hand, the US finally
recognise the EP and its role on the international ground; on the other, the fact of having
been differentiated from the EU reveals a vision which considers the EP as an outsider to
the EU framework.

This vision can be explained by looking at the SWIFT saga: “while the Council and the
Commission shared largely similar normative views on how to negotiate with the US [...],
the emergence of the European Parliament as an important actor has changed this
dynamic. Building on different normative frames, particularly a stronger insistence on
fundamental rights and data protection, the European Parliament has challenged the pre-
existing EU political framework on counterterrorism.” (Kaunert et. al 2012: 477)

It follows that, in international affairs, the EP has emerged in opposition to the other
EU institutions, as it not only fought an internal institutional struggle for power but also

established its own peculiar position on the international ground.

Conclusion

Initiated as an issue with strong data protection implications where the EP has always

been concerned in assuring its citizens an adequate level of protection,

“European Parliamentarians and (supra)national privacy bodies manifested themselves strongly in this
debate, generating conflict between not just the EU and the United States, but also within the EU itself. This
conflict involved more than the complex processes of decision-making that generally typify the EU, but
entailed a fundamental struggle for authority concerning issues that cut across what used to be called the “first
and third pillar” amidst the shifting legal landscape of the Lisbon Treaty coming into force” (De Goede 2012:
217).

In the SWIFT case, the EP — by entering in opposition to both the Council and the
Commission, as well as the US — not only coherently preserved its own role as “one of the

major actors in the transatlantic debate over the data protection” (Pawlak 2009: 39) but
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also once more proved its distinctive ability to exploit the loopholes left by formal
provisions. In this way, the international and European ideological conflict over data
protection turned into a more internal “down-to earth debate about the institutional
power” (Pawlak 2009: 38).

It is worth mentioning that, also before the entering into force of Lisbon Treaty, the
EP, in spite of having few formal powers, always attempted to play an active role in the
formulation of EU foreign and external policy (Piening 1997) and, by extensively using
“the inter-institutional agreements and its budgetary powers” (Jacqué 2004: 388), mostly
managed to influence the Council’s decisions. In the same way, in the SWIFT case the EP,
through alternative means of contestation and through the support of civil society, fiercely
showed its position with regard to the issue. However, it was only with the entering into
force of the Lisbon Treaty that it could finally impose its stance. In line with the new Art.
218 TFEU, the EP approved the resolution rejecting the agreement and thus immediately

showed how considerably its powers had been enhanced.

The growing importance of the EP in foreign affairs has been thus increasingly
recognised. However this does not come without consequences for both the internal
institutional balance of power and the EU’s external relations.

In terms of institutional balance, during the SWIFT saga the relationship between the
political and legal concept emerged and the EP, using non-legislative means of contestation
for interfering with the decision-making process, was able not only to extend its area of
influence but then even saw its new powers formally recognized by the Lisbon Treaty.

With regard to the interpretation of the consent procedure, the EP fiercely showed
how the procedure should actually be conceived. Not just as a limited power to pronounce
on the final proposal, but rather as a power to bring influence to bear over the content of
the agreement itself. The full involvement of the EP since the opening negotiation phase is
today supported by the legal provision laid down in paragraph 10 of Art. 218 TFEU.
Moreover, focusing on the precise wording of Art. 218 TFEU paragraph 10, the duty to
inform Parliament means that it must be promptly and completely informed, which implies
the possibility to have access to all the relevant information and documents about a given
issue. In order to guarantee the proper application of the Art. 218(10) and finally solve the

dispute between the Council and the EP over classified information, on 13 September 2012
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a new inter-institutional agreement was established. Hence, the informal practices have
finally found their appeasement in the formal recognition by the Treaties and other legal
documents.

In terms of EU external relations, the reform has undeniably increased the EP’s
international role. Today, the EP has acquired an autonomous recognition and its position
is taken into account beyond the EU borders. Moreover, on the side of EU institutions,
listening to the Parliament becomes fundamental not only in the name of loyal
cooperation, but rather has come to form the core of EU credibility on the international

ground.
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